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Dear Mr. Caton:

The attached material was dis ributed to Suzanne Toller, Legal Advisor to Commissioner
Chong. Please associate thislaterial with the above-referenced proceeding.

Two copies of this notice are ')eing submitted to the Secretary in accordance with Section
1.1206(a)(l) of the Commiss )fi'S Rules.

Please stamp and return the rovided copy to confirm your receipt. Please contact me at
202-293-4960 should you have any questions or require additional information
concerning this matter.
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AirTouch Communications
Scope of FCC Jurisdiction

CC Docket Nos. 95-185 and 96-98

A pivotal issUl in this and related proceedings is whether jurisdiction over LEC-

CMRS interconnection is gO\ emed by Section 332(c)(1(B) or Sections 251/252. The subject

was first raised in GN Docke No 93-252, the proceeding in which the Commission took initial

steps to establish a broad fral lework for the regulation ofCMRS. One of the points addressed in

the Notice of Proposed Rulf naking issued in that comprehensive proceeding, 8 FCC Rcd 7988

(1993), was the scope of Se, tion 332(c)(1 )(B) On that point, the Commission made the

following observation·

In its new for n, Section 332(c)( I)(B) requires the Commission to
order a comrr)n carrier to interconnect with a commercial mobile
service provic er on reasonable request. In addition, new Section
332(c)( 1)(B) ,tates that 'This paragraph shall not be construed as
a limitation 01 expansion of the Commission's authority to order
interconnectil n pursuant to [the Communications] Act.' Thus,
the statute ne ther limits nor expands the Commission's authority
to order interonnec:tion pursuant to Section 201 of the Act.' (Id.
at 800 I ) (Elli lses in original )

This referenc to Section 33 2(c)( 1)(B) raises a number of questions. First, the

second section of the provislO, read in its entirety. provides as follows with respect to a request

for interconnection by a CM jzS provider:

Except to th( extent that the Commission is required to respond to
such a reque: to this paragraph shall not be construed as a limitation
or expansion of the Commission's authority to order
interconnect I, m pursuant to this Act. (Emphasis added.)

The second half of this sentI nee, viewed in isolation, is susceptible to only one interpretation -

that is, the Commission's S! ction 20 I authority was not affected by the Budget Act. But when

the underscored language i: added to the analysis, a very different interpretation necessarily



emerges. Specificaliy, Sectlin 33 2( c)( I)(B) did not alter the Commission's authority under

Section 201 except in situatl lns involving requests for interconnection initiated by any CMRS

providers. This exception, J:' lrticularly when viewed in conjunction with Section 2(b), as

modified by the Budget Act. nust be interpreted as expanding the Commission's Section 201

authority to include both intfstate and intrastate LEC-CMRS interconnection. In short, Section

332(c)(I)(B), read as a whol clearly has a very different meaning than the truncated version of

the provision included in the -lotice

As a related p 'int- Section 332(c)(1)(B) requires the Commission to respond to

"any" CMRS providers' requ 'sts for interconnection by ordering such interconnection "pursuant

to the provisions of section 2 I of this Act." This further reinforces the conclusion that the

Commission's Section 20] at hority was expanded to include both interstate and intrastate LEC-

CMRS interconnection. The 'ommission's analysis of Section 332(c)(1)(B) in the Notice does

not address this important fae Dr

It is noteworth that the Commission did not seek comment on this

interpretational issue, and the opic received only limited attention in the comments. It is not

surprising, then, that in the Seond Report and Order issued in GN Docket No. 93-252, the

Commission simply repeated t Ie position it had articulated earlier: "[Section 332(c)(1)(B)] does

not limit or expand the Comm,sion's authority to order interconnection pursuant to the Act."

9 FCC Rcd 1411, 1493 (1994

It soon became 1pparent, however, that the Commission was not entirely

convinced that its interpretatio was the correct one This became evident in January 1996 when

the Commission released its N\ lice of Proposed Rulemaking in CC Docket No. 95-195, the
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LEC-CMRS interconnection rioceeding, FCC 95-505 (released January 11, 1996). In that

Notice the Commission propo ed a number of alternative regulatory frameworks for LEC-CMRS

interconnection, including one- the bill and keep proposal - which would essentially displace

any state authority in this area 'with respect to all traffic", id. at 11110, both interstate and

intrastate. Such action would lave been inconsistent with the Commission's earlier

determination in GN Docket ~ o. 93-252 that the states were not preempted from regulating

LEC-CMRS interconnection I ltes The Commission nonetheless tentatively concluded that it

has "sufficient authority to im!lement these options," id. at 11111, and it "request[ed] comment

on the meaning and relevance,fSection 332(c)(l)(B) to our jurisdictional analysis." Id.. at ~

113.

The Commissi,n' s request for comment on this issue represents a departure from

its earlier interpretation of Se, tion 332(c)( 1)(B) At a minimum, this demonstrates that the

Commission's earlier pronoUl,;ement regarding the scope of its authority under Section

332(c)(1)(B) was not settled It would therefore be inaccurate to assert that the Commission

would need to reverse itselfir order to conclude that Section 332(c)(l)(B) did expand its 201

authority in the limited conte' of CMRS interconnection .-- the Commission has already shifted

away from the interpretation ,fthis provision that It had articulated in GN docket No. 93-252.


